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Name & Address of the Appellant & Respondent

.M/s. Hi" Rel Electronics Pvt. Ltd

al{ nf@a zu 3r arr a sri@ts rpra mar & it as sr or?gr sf zenRenf ft
al ·Ty gr 3#f@rant at arfla a grtarv 3rd Wgd cBX x=[cpffi % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,1=fffif i{Ncbl-< cpf "TRTarur ~ :
Revision application to Government of India :

(1) €tr Gara zgca rf@)fzu, 1994 c#!" errr 3ia«fa Rh4 aaT; mg mcai aR
~ 'tlm cBl" "'311-'tlm cB" "!,I"~ 9xrgcb cB" 3T"c'l1TTf T'ffllffUT ~ ·~ "flfqcr , '+fITTf flxcblx,
f@a iart, ua f@qr, zahft ifGr, la {tu qa, vi If, { f@cat : 110001 cBl"
al Gr#l aRegI

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ·<TTG 1,f<if" c#!" mfrr amrura ft zrf cp(xi!5ll'i xl fcnw 'fjU-§1~11'< <TI 3R cblx'{S(l'i
za fat masr aw rasrn m a ua gy mf , za fa#vat vsrrt u rvsr
~erg fcnw cblx-i!ill~ -ij m fcnw 'fJ0-s1i11x -ij m 1,f<if" c#!" >lfcITTrr cB" ra g& st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

("-i!54') '+fITTfat fa#t T, znqtRuff mr 1.f< m 1,f<if" cB" Fc!PlJ.Jf0 1 -ij -3q;q'1i1,~
a4 "CR ura ska a Rd # j \Jll' '+fITTf cB" ~ fcnw '1Tl'?' zr ski 3}afRaa e37 "vx /, '2- \

e1. ?'
(b) . In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported ,to arw !

· country or territory outside India. ·\, - -' , •.. "
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(«) zf zcn argr fag frma are (@urea zu +er i) Rafa fhn +RI
l=!TC1"ITTI .

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

er 3if4 3ql cBl" 3qraa yeayr # fg uit set fR mrr al r{ & GITT
ha om?gr uit sa err vi fa # marfa srga, r@ta Tr "CfTffi'f err ~ ~ m
ar j fa arf@fr (i.2) 1998 tITTT 109 am f.-);gcfd fcpq ~ "ITT I
(d). · Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) #4tu Gar«a zca (3r4ta) Ram1a8h, 2001 fr 9 cB" G:fc=rtc=r fclPff4~ m~
gy- # ufii i, 4fa mar a sf smr hf feiiftmsf er-srr vi
3fr 3neg #lt ?tat uRzji arr sf 3ma f@u urn afgt su# arr xslTITT ~- cBT
jl!.-c£J~ntf 3iasfa err 35-~ if Rtll"fur -cti- cB" ~ * ~ * "f!TQ:f °€r31R-6 'cffi>fR ctt- ~
ft et# afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of ·O' '.

the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) R[@q3Ilda a er ui iiaa a Garg u] zna a ID m ~ 200/
#a 41a al ung 3th ureiic Va cl4 "ff "G'[fTqf ID m 1000/- ctt- itR=r~ ctt-
\JITq I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

flt zrca, #t; 8al« zca vi ar3r#tr mznf@raw #a ,fr r8f
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tu qra yea 3rf@,fzu, 1944 cB1" tTRT 35- uom/35-~ cB" G:fc=rtc=r:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

saaRfaa 4Reba 2 («) aar;srr srcarat t r#ta, ar@at # wk i vfr {_?
rca, #tu Gara zca vi hara 3fl#tu znnf@raw (Rrec) al 4fa 2flu 9fat,
'3-ltl-J&lcillG Jl 3Tf'-20, ~~ tlffclc'.61 cbl-LJl'3°-s, irEfTufr '-i7R, 3lt3l-J&lcill&-380016.

To the west regional bench of Customs, Excise & Service_ Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ha snr«a zyca (3r#ta) Para6#), 2001 ctt- tTRT 6 * G:fc=rtc=r m ~:q-3 if Rtll"fur
fag 3r4a 3nq18ta zmznf@eras0i at n{ 3rft a f@ or4la fag n arr?gr #t ar ufjt Rea
~~~. cB7" "l-J"PT, ~ cB1" "l-J"PT 3TR WITllT lT"llT ~ ~ 5 <7fmf "llT ~ cp1=f % cfITT
~ 1ooo /- #tr Gr#t ihftl usi sn yea #t -ajrr, G!:fM ctt-. l=fiiT 3TR "61Trfll"f ·rar uifnr
~ 5 <7fmf <TT 50 <7fmf clCfJ ID cTT ~ 5000 /- ffi ~ m.fr I 'iJf6T ~ ~ cB1" l=ffJT,
~ cB1" "l-Ji7r 3fR "61Trfll"f lT"llT ~ ~ 50 <7fmf m~ "G'[fTqf % cmt ~ 10000 /- itR=r
3hurt sift] #l #6h er1 Gel # T af@a a rs a a iien #t u@tt u
~ '3x1 x{?;fR * ~ "-iTfi=m fl 1 &\ifPleb aT?r * ~ ctt- mxm cBT ID

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branchofany. ,, .
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) <11?; ~~ l{ ~ ~ ~ cpf~ "ITTITT i m~~~~~ -ctM cpf :r@R~
±tr fa5u umr afeg gr qzr # &ta g; ft f far ual arf aa a fg zqenRerfa 3r4tat1
nrznf@raw at ya orfl z 4tu nr at ya m4a fa "G!RIT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. · ·

(4) ·arzarcz yea 3tf@fr 497o Jen vigilf@a #t rqf-+siafa ReffRa fag 3ra
BcRr 3iWcR m ~ 3lmT <l~-f2.Tfu Pl0Tll--l ~ cB" 3lmT rat #t ya f LR
xt).6_.50 tW-l" cBT arz1rcru zre feaz cut ±hr a1fet
One popy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gait i#fer« mai a Rziarr av4a fuii at ail st en anraffa flu urar &
it flt zyea, a4ta qr€a zgca vi ara rqar rznrf@rr (arufRf@) fr, 1982 if
Rfea at
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +tar area, h.4lz 3eura ereaviara 34«fr uf@sun (Gflvaa) hf 3r4hi hmart #
he4hr5eure3f@1fr, &&9 Rtnr 39# a# 3iaafa fa#hr«izr-) 3#f)era&(28y ft
+in 2%) feris: a€.ec.28y 5it #6t fa#tr 3rf)era, 88 'W cfn° mu c.~ cI1 3-RfJE tcfrcITT" cITT afr~cfn°
are &, arrfrRR ae pa-f starma 3far k, arrf fns zr nrrh 3iavfa smRt5art
374fRer ufrarmis«ug 3rf@ra zrt
c}fo-~.!I_~ ~ "Qci flcllch{ m- 3-RfJE"WT fcnQ" arr arrear fever gnf@

(il mu 11 tr m- 3-RfJE~~
(ii) ~ -am cfn" m ~ "JR>lc=f U1W

(iii) ~ -am Tdl.!!cl-llclc>t"1 h fGra 6 cI1 3iaala zr zaa
- 3lfclTGfQ@~fcl;"~nrrh ,ran=r far («i. 2) 31f@01fr211, 2014h mwsrqa fclitl'r~~~
raar far7frerr 35ffvi 3r4lestragztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s 3r2rhuf3rhr uf@raur h parer srzi arr3rzrar rn zT c:us fclc11Rc1 ~ ar cAfcJT fcli"(r dJlJ'~

;h1o% 2prateru 3iiszihaus faf@a zraraush 10% 2prateru #rraa] =.'' :.(9)(i) In view of above, an appeal against this order shall lie before th~ T[i_gtm,al on·,:<__ '
·payment of 10% of the duty demanded where duty or duty and penalty are m tllspute, or_· ·
penalty; where penalty alone is in dispute." '\~ ;_ ~? , 1

✓--~·· •••
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ORDER-IN-APPEAL

F.NO.V2/77/GNR/2018-19

This order arises out of an appeal filed by Mis. Hi Rel Electronics Pvt.

Ltd.(Unit 1), Plot No.B-117, 118, GIDC, electronic Zone, Sector 25,
Gandhinagar (in short 'appellant') against Order-in-Original

No.6/ST/DC/AK/2009-10 dtd. 10.02.2010 (in short 'impugned order') passed by
the then Deputy Commissioner, Central Excise, Division Gandhinagar,

Ahmedabad-III (in short 'adjudicating authority').

2. Briefly stated that during the audit of the appellant's unit for the period

April-2007 to September-2007, it was observed that they had wrongly availed

Cenvat credit of service tax paid on Outward Freight service beyond the place

of removal which culminated into issue of SCN dated 21.01.2009 which was

adjudicated by the adjudicating authority vide impugned order wherein the

demand of duty of Rs.1,21,327/- was confirmed under Section 73(1) of the

Finance Act, 1994 read with Rule 14 of the Cenvat Credit Rules, 2004; 0
confirmed payment of interest on the demand confirmed under Section 75 ibid
read with Rule 14 ibid and also imposed penalty of Rs.1,21,327/- under Section

11AC of the Central Excise Act, 1944 read with Rule 15(4)ibid.

3. Aggrieved with the impugned order, the appellant filed the present
. .

appeal wherein, inter alia, stated that:

► adjudicating authority has passed the impugned order without discussing
the submission made by them on the issue of admissibility of cenvat
credit on merits and non-applicability of Section 73 of the Finance Act,
1994.► Neither Section 73(1) nor its proviso is applicable in the present case as
there is no demand of service tax from them because the issue involved
is admissibility of Cenvat credit of input service.► The issue involved in the present appeal has already been settle by the
Larger Bench of the CESTAT, Benglore in case of ABB Ltd. vs.
CCE&ST, Banglore reported in 2009(15) STR-23(Ti.LB).

► The adjudicating authority has grossly erred in imposing equivalent
penalty under Section 11AC as the same is not applicable since duty is
not determined under Section 11A of the Central Excise Act, 1944.

4. · · Personal hearing in the matter was held on 23.07.2018. Shri Vijay B.

Joshi, Advocate, appeared on behalf of the appellant and reiterated the grounds

of appeal, submitted copy of judgment of Vasavdatta Cement-2018(11)GSTL

3(SC), Board's Circular dated 08.06.2018 and requested to allow consequential

relief.

5. I have carefully gone through the appeal memorandum, submissions• 2.cc,

made at the time of personal hearing and evidences available on:records-4find..·'.. .-{, i . ;~ j l
•.• '-Ati.·. =? }sf-?-«as%+"

0
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that the main issue to be decided is whether the appellant is entitled to Cenvat

credit of service tax paid on Outward Freight services availed beyond the 'place

of removal' or otherwise during the relevant period. Accordingly, I proceed to

decide the case on merits.

6. Prima facie, I find that the adjudicating authority has confirmed the

demand on the ground that Outward Freight services which are received after

clearance of final products from the 'place of removal' i.e. factory gate

whereas the credit is availed on said services which· are neither used for any

out put service nor manufacture of their final products directly or indirectly vide

impugned order. Hence, aggrieved with the impugned order, the appellant has

preferred the present appeal. The period covered in the present appeal is from

April-2007 to September-2007.

o

7, In this regard, I find that the issue involved was already settled by the

Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd. Vs. CCE &

ST, Banglore [2009(15) STR-23(Tri.LB)]. However, in the appeal before the

High Court of Karnataka by the Deptt. against the said judgment of the

CESTAT, the Hon'ble High Court of Karnataka upheld the decision of the

Larger Bench of the Tribunal. As against this order of the High Court of

• Karnataka, the department filed Civil Application No.11402/2016 against ABB
Ltd. before the Hon'ble Supreme Court of India. This civil application was

tagged with Civil Appeal No.11710/2016 filed by CCE, Belgaum Vs. M/s.

Vasavadatta Cements Ltd. The Hon'ble Supreme Court of India vide judgment

dated 18.01.2018 [ reported in 2018(11) GTL-3 (SC)] on the subject matter

has categorically discussed the words and phrase "from the place of removal"

as it stood in the definition of 'input service' in Rule 2(1) ibid prior to amendment

w.e.f. 01.04.2008 and held as under:

"Cenvat credit - Input services - GTA services - Outward
Transportation of manufactured product . Place of removal 
Definition of input services as it existed prior to amendment in
2008, included term "from place of removal" - Certainly it has to be
upto a certain point - Thus GTA services used for outward
transportation of goods from place of removal, i.e., factory gate up
to first point of delivery viz. a Depot or a Customer's premises
covered under input services - However, post 1-4-2008 amendment,
said term having been substituted by term "upto the place of
removal", credit beyond such place not admissible - There being no
error in concurrent orders ofCESTATLarger Bench andHigh Court,
impugned order sustainable - Rule 2(/) of Cenvat Credi£Rules,72QQ4.
[paras 5. 6 7.8]" · ,".>

1 1 1 I . .• ! , ~ .· '\:-.. C

, l
\'
3)>
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Department's appeal dismissed/Assessee's appeal allowed

I find that the impugned case pertains to the period of pre-amendment

when the definition included the term "from place of removal" which is squarely

covered in the case of Vasavadatta Cements Ltd. supra.

Following the ratio of this judgment of the Hon'ble Supreme Court of

India, I hold that the appellant is eligible for availing Cenvat credit of service tax

paid on the Outward Freight and accordingly the impugned order is set-aside

and allow the appeal filed by the appellant with consequential relief, if any.

The appeal filed by the appellant stands disposed of in above terms.

" /°"')
aw8' O
(3mr gin)

4tzra srrzga (fir)
Dt.) .08.2018

Attested:se
(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Hi Rel Electronics Pvt. Ltd.(Unit 1),
Plot No.B-117, 118, GIDC, Electronic Zone,
Sector 25, Gandhinagar.

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Deputy Commissioner, CGST, Gandhinagar Division.
(4) The Asstt. Commr(System), CGST, Gandhinagar.
.(for uploading OIA on website)
15j Guard file

(6) P.A. file.
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